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The Information Black Hole:
Managing the Issues Arising from the Increase in
Electronic Data Discovery in Litigation
By Tracey L. Boyd*
"Broad discovery is a cornerstone of
the litigation process contemplated by the
Federal Rules of Civil Procedure."1 The goal
of such a liberal rule is to ensure that parties
face a minimal burden in bringing a claim
and are able to flesh out the claim through
an expansive discovery process.2

increases exponentially until, in the end,
"discovery is not just about uncovering the
truth, but also about how much of the truth
the parties can afford to disinter.", 6 As courts
struggle with this issue, their ultimate goal is
to balance the competing needs of broad
7
discovery and manageable costs.
This
Note explores
the problems
that
the
increase
in
electronic data
discovery has
created
in
litigation. In
particular, this
Note centers
on the issue of
cost-allocation
involved when
discovery includes electronically stored
information. Part II of this Note contains a
background discussion of the technical and
legal aspects of the discovery of electronic
information. It examines the different types
of electronically stored data, the innate
differences between traditional discovery and
electronic discovery, and analyzes the Federal
Rules of Civil Procedure as they apply to the
discovery
of electronically
stored
information. Next, this Note discusses several
early cases in which courts struggled with
discovery requests for electronic data and
how to allocate the cost of such discovery. In
Part III, this Note analyzes two recent cases
in which courts have attempted to provide a
workable solution to the problem of cost
allocation by introducing balancing tests.

"...the incredible increase in the
quantity of discoverable
information has thrown a kink
in litigants' dependence on the
ability to conduct broad
discovery-"
Unfortunately, in an era when
individuals and corporations conduct more
and more of their business electronically 3 the
incredible increase in the quantity of
discoverable information has thrown a kink
in litigants' dependence on the ability to
conduct broad discovery. 4 Requests for
electronically stored data will almost
definitely continue to swell as experts
estimate that nearly one-third of all
electronically stored information will never
be printed in paper form by the computer's
user.5 Discovery of electronically stored data
is essential to litigants who could not
otherwise find the same information through
the traditional discovery process. As more
information is available to discover, the cost
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Finally, Part IV explores whether the solutions
proposed in Rowe and Zubulake are practical
and proposes an alternative recommendation
to remedy the problem surrounding the
allocation of discovery costs of electronically
stored data.

I. Background
Although the process of electronic
discovery bears many similarities to the
traditional process, a close examination of the
nature and number of difficulties that result
from the differences between them reveals that
electronic discovery warrants unique
treatment.

Understanding
A.
Used
Technology
Businesses

the
By

Basic knowledge of electronic
information and communication systems that
businesses typically utilize is vital to fully
understand the differences between electronic
and traditional discovery. The three categories
of electronic data most often used in modern
discovery include (1) internally produced
document storage; (2) e-mail; and (3) Internet
8
access.
Internally Produced Document
1.
Storage. Internally produced document storage
can be analogized to the traditional method of
retaining files that contain copies of paper-based
written material. 9 While the request of
internally stored documents may be equivalent
to a party's discovery request of another
litigant's paper copies of written documents,
technological
are
noteworthy
there
1
0
Most significantly, because
differences.
electronically
stored
documents are
preserved on
many levels,
they are often
incredibly
to
difficult
In
retrieve."
some instances,
retrieval may
a
require
to
company

hire computer experts or forensic specialists
who have the ability to examine a computer's
12
hard drive.
2. E-mail. E-mail is one of the most
commonly requested forms of electronic
discovery. 13 Most e-mail programs retain a
copy of all incoming and outgoing messages,
14
even if the user has deleted the message.
Additionally, the program records not only the
contents of the message, but also the identity
of the sender and recipient as well as the date
and time of the message.15 Finally, e-mail is
often used haphazardly by individuals who do
16
not recognize its almost permanent quality.
For these reasons,
e-mail almost always contains crucial
information and is intensely sought by parties
to litigation. 7
3. Internet Access. Frequently, it is
advantageous for litigants to request access to
records concerning an adverse party's Internet
use. 8 A computer's hard drive may store cache
files, which provide a record of frequently
visited websites; it may also create history files
that document websites visited by the user; or
websites themselves might keep log files of the
visitors to their site.'9

Major Differences
B.
Electronic and
Between
Traditional Discovery
While electronically stored data can be
highly beneficial in litigation proceedings, its
benefits often come at a cost and burden that
are not typical of traditional discovery. The
three major differences between electronic and
traditional discovery include volume, retrieval,
20
and translation.
1. Volume. In almost all cases, the

"...the courts have applied
traditional discovery rules and
held that inconvenience and
expense are not valid reasons
for the denial of electronic
discovery-"
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discovery of electronically stored information
will result in the production of a substantial
number of documents.2 Without question, the
amount of discoverable information greatly
exceeds the quantity that is available through
traditional discovery.2 2 Several factors account
for the increase in discoverable materials.
Because electronic documents can be
reproduced so easily, they "are likely to be
stored in more locations, to be distributed to a
wider audience, and to have more prior drafts
retained than would paper documents." 23
Furthermore, the storage capacity created by
electronic technology is incredible. 24 For

retrieval of electronically stored documents and
traditionally stored pziper documents are
significant; solutions to the problem are not
obvious.
3. Translation anc Production. Because
the great majority of e'lectronically stored
information has never b een transformed into
paper form, discovery would require the
31
physical creation as a vitaIlpart of production.
While production may sc)metimes be as simple
as making a printout of a document, there are
circumstances in which the producing party
may have considerabl y more difficulty in
32
extracting the reque sted information.
Moreover,
in
many instances
"In the past, courts have generally not
the requesting
party will want
treated
electronic
discovery
the information
differently than traditional discovery
in both paper
and electronic

and have required the party
responding to the discovery request
to bear the full cost of preparing the
response:'
example, an eight-millimeter backup tape can
retain as much information as 1500 boxes of
paper can hold. 25 Unlike paper copies,
electronically stored data consumes very little
physical space.26 Businesses therefore preserve
more documents for a longer period of time
than they did traditionally.27 The costs and
burdens of electronic discovery are certain to
increase substantially due to the sheer volume
28
of electronically stored information.
2. Retrieval. As mentioned earlier, the
retrieval of electronically stored data is often
very costly because of the need to retain
computer or forensic experts to work with the
technology. While it is tempting to suggest that
retrieval could be less costly if the requesting
party is granted access to the producing party's
data storage system, this solution is
problematic. 29 It would allow an adversary to
access information that would not otherwise
be discoverable such as trade secrets, privileged
material or proprietary information about the
way the respondent uses computers to run its
business.3 0 Thus, the differences between

formats

.

Certainly,
traditional
discovery
process
...... "
ttxpeietnLcU

3

the

never
. .- 4

Le

costs associated
with translation and production. 4

C. Electronic Discovery in the
Courts
Analyzing electronic discovery in the
courts requires examining three distinct
issues.3 5 The first issue concerns the extent to
which the existing discovery rules are applicable
to electronic discovery.36 The second concerns
the likelihood that the courts will protect parties
from overly burdensome or expensive
discovery requests.3 ' The third issue relates to
the willingness of courts to shift the costs of
electronic discovery from the producing party
to the requesting party.38 While this Note will
primarily focus on the third issue, it is useful
to examine the answers to the first two issues
briefly..
1. Discoverability of Electronic Evidence.
Rule 34 of the Federal Rules of Civil Procedure
governs the production of documents and
provides in part that "[a]ny party may serve
on another party a request.. .to produce.. .any
designated documents (including writings,

325
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drawings, graphs, charts, photographs, phonorecords, and other data compilations from
which information can be obtained, translated,
if necessary, by the respondent through
detection devices into reasonably usable
form). ' 39 While the Rule seems, at best,
ambiguous about whether electronically stored
information is discoverable, the 1970
amendment to Rule 34 expressly provides that
Rule 34 applies to at least certain types of
electronically stored material.4 The Advisory
Committee explained that the inclusive
description of "documents" is revised to
"accord with changing technology." 1
2. Protecting the Producing Party from
Burdensome Requests. In the past, courts have
struggled to determine whether discovery of
electronic evidence should be limited because
it would be unjustifiably burdensome.4 2 In
general, the courts have applied traditional
discovery rules and held that inconvenience
and expense are not valid reasons for the denial
of electronic discovery.43 These courts have
failed to note that electronic discovery gives rise
to an inherent set of difficulties not present in
44
the traditional discovery process.
3. Cost-Shifting. Cost allocation of
electronic discovery is an enormously
important issue. The Advisory Committee
Notes to Rule 34 provide that the producing
party should bear the burden of complying
with discovery requests.45 In the past, courts
have generally not treated electronic discovery
differently than traditional discovery and have
required the party responding to the discovery
request to bear the full cost of preparing the
response .46
Rule 26(b)(1) of the Federal Rules
of Civil Procedure defines the scope of
discoverable information. 47 The Rule states
that "[p]arties may obtain discovery regarding
any matter, not privileged, that is relevant to
the claim or defense of any party."48 Rule 26(c)
may be used by a party to attempt to shift the
49
cost of production to the responding party.
The Rule states that "the court.. .may make any
order which justice requires to protect a party
or person from annoyance, embarrassment,
50
oppression, or undue burden or expense."
Thus, the courts have discretion to shift costs
where they deem necessary.51 However, the
Rules do not provide any guidance for courts
about how to exercise this discretion; thus,
Spring 2005

courts are free to apply any rationale they choose
52
in deciding how to allocate costs.
Consequently, great uncertainty remains about
what conditions are necessary for a court to find
a discovery request for electronically stored
information
unduly burdensome
or
53
expensive.
One enormous problem that surfaced
because of the inability of the Federal Rules to
specifically address the unique problems faced
in electronic discovery is the abuse of the
discovery process. 4 Many plaintiffs have
found that they can use Rule 34 to force
defendants into settlement by presenting them
with incredibly broad discovery requests for
electronically stored information.55 Rather than
expend the enormous cost that would be
required to comply with these discovery
requests, many defendants choose to settle the
case.

56

D.
Representative Court
Decisions Addressing CostShifting in the Discovery of
Electronically Stored Data
There have been several significant cases
that illustrate the widely differing views that
courts have taken on the issue of discovery
requests for electronically stored data.
1. Bills v. Kennecott Corp.
Bills v. Kennecott Corp., a case from 1985
decided by the United States District Court for
the District of Utah, considered a motion by
the responding party to shift the cost of
producing electronically stored information to
the requesting party.5 7 Bills was an age
discrimination suit brought by a group of
5 8
former employees against the corporation.
The plaintiffs requested production of
documents containing information about
numerous employees of Kennecott. The
defendant agreed to comply by providing
either a computer tape or a printout of the
data. 59 However, the defendant refused to bear
the cost of the production of this electronically
stored information.6 ° Plaintiffs also refused to
61
pay the costs associated with the discovery.
As a result, the defendant produced the
requested information, but submitted a motion
to the court asking it to exercise its discretion
under Rule 26(c) to shift the costs incurred by
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Court for the Northern District of Illinois. 73 The
the defendant to the plaintiff. 62
Ultimately, the Bills court refused to plaintiffs in the case filed a motion to compel
shift the costs incurred by the defendant to the the defendant to produce electronically stored
7 4
Although the defendant
plaintiffs. 63 Although the court noted the e-mail messages.
significant cost-allocation differences innate in agreed that the e-mails were generally
the discovery of electronically stored discoverable, the defendant refused to produce
information, it decided that the producing the requested data because the request was
and overlyparty must show undue expense before courts "untimely, overly-broad,
'75
6
4
will shift the costs to the requesting party. The burdensome.
The Brand Name court first addressed
court expressed difficulty in determining what
argument that the cost of
defendant's
the
constitutes an undue expense due to the lack
of guidance provided by the Federal Rules of retrieving the e-mails should be shifted to the
76
Civil Procedure. 65 For this reason, the court class plaintiffs. The defendant argued that it
acknowledged that it was not setting forth an had at least thirty million pages of e-mail stored
"ironclad formula" for determining the on backup tapes, which would cost between
definition of undue expense and recommended fifty and seventy thousand dollars to search in
that courts resolve these questions on a case- order to retrieve the information required by
the discovery request.7 7 Additionally, the
by-case basis.66
The Bills court set forth several factors defendant referred the court to the Manual for
that it deemed important in weighing the Complex Litigation, which proposes that
expense and burden on the responding party.67 reimbursement would be appropriate in a case
78
First, the Bills court considered whether the similar to this one.
While the court agreed with the
relative expense and burden in producing the
electronically stored data would be defendant that the Manual for Complex
considerably greater to the plaintiff than to the Litigation did lend some credence to their
argument for cost-shifting, the court felt that
defendant. 68 Next, the court considered the
69
case.
the
in
involved
prior case law, especially Bills v. Kennecott Corp.,
money
of
amount
79
Finally, the court considered whether the was more persuasive. The court felt that Bills
defendant would benefit from producing the was instructive on the determination of
requested data. y° In this case, the court whether a discovery request is unduly
determined
that the cost
involved was
"'...the court's reasoning in both
neither
excessive nor
cases, and especially Brand Name,
inordinate; that
expense
the
illustrates the judiciary's lack of
would be a
substantial
familiarity with and knowledge of
burden to the
computer technology-"
plaintiffs; and
the
that
defendant
would benefit
from producing the requested information. 7 burdensome or expensive enough to warrant
For these reasons, the court denied defendant's shifting the cost to the requesting party.8" In
72
analyzing the issue, the court looked to several
motion and refused to shift the burden.
of the same factors set forth by the Bills court,
2. In re Brand Name PrescriptionDrugs including the following: whether the amount
of money in question was excessive; whether
Antitrust Litigation
The Brand Name case was decided ten the expense and burden incurred in obtaining
years after Bills by the United States District the data would be greater to the requesting
Vanderbilt Journal of Entertainment Law & Practice
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stored information.88
The Bills opinion seemed to address the
numerous concerns that stem from the
allocation
of
discovery costs
"The Rowe court argued that the
in the age of
m o d e r n
guiding principle here was that a party
technology.8 9
should be expected to respond to
The Bills court
recognized that
discovery requests at its own expense
the
everif it maintained electronic data for the
increasing use of
computers
rurnose of utilizing it in connection
............
makes
some
with current business activities."
traditionally
viable
costshifting tactics
the responding party would gain some benefit less available than in the past.90 For example,
81
by producing the electronically stored data.
with traditional paper discovery, litigants could
In making their final determination, the shift the burden to the requesting party by
court seemed to blame defendants for the cost making their paper records available for
of discovery because they chose an electronic inspection. 9' Where electronically stored data
storage method.8 2 The court therefore asserted is concerned, however, it would be far too
that the defendants should bear the cost to dangerous to allow an adverse party access to
retrieve and produce the requested the producing party's entire computer system.92
information. 83 According to the court, the costs Therefore, Rule 26(c) is the only possible source
were a foreseeable consequence of the of relief from burdensome or expensive
defendant's record-keeping scheme and storage discovery requests. 93 While the court
method. 84 The court did not believe it was eventually decided against cost-shifting in this
equitable to require the requesting party to bear case, this result can potentially be justified in
the costs in a situation where they had no part due to the relatively insubstantial cost that
control over the storage method employed by defendant incurred in complying with the
the defendant. 5
discovery request. 94 In Brand Name, however,
the amount in controversy was significantly
more substantial. 95 The court articulated the
E. Analysis of the Bills and factors set forth in Bills to make its final
Brand Name Decisions
determination, but closer examination reveals
Both Bills and Brand Name are that other archaic principles may have been at
instructive because they pinpoint problems the heart of the court's conclusion. 96
that often lead to unsatisfactory results in courts'
First, the court referred to the
analyses of cost-shifting. First, the court's defendant's use of computer systems as a
' 97
This terminology reflects the lack
reasoning in both cases, particularly in Brand "choice.
Name, illustrates the judiciary's lack of of understanding possessed by the judiciary
familiarity with and knowledge of computer with regard to modem technology.98 To remain
technology.8 6 A second reason for the competitive and maintain a successful and
inequitable decisions of the courts in dealing thriving business, corporations simply must
with electronic discovery and cost-shifting is utilize computers in their operations.9 9 The
the inability of the Federal Rules of Civil court seemed to punish the defendant for
Procedure to address the relevant issues.8 7 The keeping pace with the normal practices of the
Rules are extremely broad and fail to note the time. 0 0
Furthermore, the defendant's
profound differences between traditional argument for cost-shifting relied upon the
discovery and the discovery of electronically Manual for Complex Litigation, which provides
party or the responding party; whether the
amount of money in question would be a
burden to the requesting party; and whether

i
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that the requesting party should bear the costs
of discovery if the request requires expensive
additional programming for compliance.""1
The situation clearly fit within the guidelines
set forth in the manual; however, the Brand
Name court deemed it more appropriate to look
to persuasive case law without providing a clear
10 2
reason for this choice.

F. Anti-Monopoly, Inc. v.
Hasbro, Inc.: The Court
Refuses to Place the Burden
of Cost on the Producing
Parties
In 1995, the District Court for the
Southern District of New York decided AntiMonopoly, Inc. v. Hasbro, Inc., a decision which
indicates greater judicial protection of the
producing party against abusive discovery
requests. 10 3 The plaintiff in this case requested
from the defendant the production of certain
electronically stored information that the
defendant had already produced in printout
form.0 4 Although case law permitted this type
of discovery, 105 the defendant argued that its
situation was unique because the information
01 6
was no longer available electronically.
Therefore, the defendant would be forced to
recreate the data in electronic form to comply
0 7
with the request at a substantial expense.
Ultimately, the Anti-Monopoly court required
the plaintiff to pay the cost of creating computer
programs to extract the relevant information
from the defendant's computer system. 10 8
Though the Anti-Monopoly court did exercise
its discretion to shift electronic discovery costs,
the factual circumstances were unusual. At that
point in time, the decision was clearly the
exception to the general rule: that the burden
of complying with discovery requests for
electronically stored data rests with the
producing party.10 9

II. Analysis
The courts after Anti-Monopoly thus
favored either one of two bright line
approaches. The first approach held that the
responding party should bear the costs of
producing electronic discovery data because "if
a party chooses an electronic storage method,
the necessity for a retrieval program or method

is an ordinary and foreseeable risk." 110 This
argument was flawed because it assumed that
the fact that the party was willing to bear the
costs of retention was an indication that the
information was useful to the responding party
retaining the electronic data."' However,
information was typically retained by parties
because there was no convincing reason to
discard it since the costs of electronic storage
in general being incredibly low. 112 Thus, the
argument that a party should bear the cost of
producing electronic evidence simply because
it retained the information was seriously
113
flawed.
Under the second approach, the
requesting party bore the cost of producing
electronic information because that party was
in a better position to perform a cost-benefit
analysis to decide whether the effort is
justified."4 This argument was flawed for two
fundamental reasons. "' First, this argument
was contrary to the well-established rule that
the responding party should bear the burden
of production." 6 Second, a rule that required
the requesting party to bear the expense of
production would be against public policy
since it would result in "the abandonment of
meritorious claims by litigants too poor to pay
7
for necessary discovery."''

A. Rowe Entertainment, Inc.
v. William Morris Agency: A
'Balanced' Approach to the
Cost-Shifting Problem?
The court finally sought to establish a
balancing test that would result in a fair
distribution of the cost of electronic discovery
in Rowe Entertainment, Inc. v. William Morris
Agency. 118 The plaintiffs in Rowe were AfricanAmerican concert promoters who asserted that
they had been excluded from the market for
promoting events with white music artists by
the racially discriminatory practices of the
defendants, including booking talent agencies
and other promoters." 9 Plaintiffs' discovery
demands were extremely broad and asked that
the defendants retrieve e-mails from numerous
back-up tapes. 2 ° Defendants argued that they
should be relieved of responding to plaintiffs'
requests because the burden and expense
would outweigh the benefit. 121 Alternatively,
if the court decided discovery was appropriate,
Vanderbilt Journal of Entertainment Law & Practice

INTERNET
search at its own expense. The
less likely it is, the more unjust
it would be to make [that party]
search at its own expense. The
difference is "at the margin."

the defendants asked that the plaintiffs bear
the cost of discovery. 122
The Rowe court weighed eight factors
in deciding whether to shift the cost of
production to the requesting party:
(1) the specificity of the discovery
requests; (2) the likelihood of
discovering critical information; (3) the
availability of such information from
other sources; (4) the purposes for
which the responding party maintains
the requested data; (5) the relative
benefit to the parties of obtaining the
information; (6) the total cost associated
with production; (7) the relative ability
of each party to control costs and its
incentive to do so; and (8) the resources
123
available to each party.
The judge contended that each of these factors
should be considered relevant and weighed
equally in determining whether discovery costs
124
should be shifted.

1. Factors Considered by the
Court
a. Specificity
The Rowe court determined that the
plaintiffs' incredibly broad discovery requests
favored shifting costs to them under the theory
that the less specific the requesting party's
discovery demands, the more appropriate it is
to shift the cost of production to them. 125 In
considering this factor, the Rowe court
contrasted the plaintiffs' discovery requests
with requests in other cases where the court
126
had declined to shift costs.

b. Likelihood of
Successful Search

a

The Rowe court utilized the marginal utility
analysis set forth in McPeek v. Ashcroft, 202
F.R.D. 31, 34 (D.D.C. 2001) in determining
whether to shift costs:
[t]he more likely it is that the
contains
backup
tape
information that is relevant to
a claim or defense, the fairer it
is that the [responding party]

Spring 2005

Although the Rowe court determined that there
was some probability that a broad search of
the defendants' e-mails might produce relevant
information, it determined that plaintiffs had
not shown that any of the e-mails were likely
to be a "gold mine" and thus decided this factor
weighed in favor of imposing discovery costs
27
on the plaintiffs.

c. Availability
Other Sources

from

On this factor, the Rowe court found
that because defendants had not shown that
either the e-mails or equivalent information was
available or accessible in a different format at
less expense, they should be required to
128
produce the e-mails at their own expense.

Purposes
d.
Retention

of

The Rowe court argued that the guiding
principle here was that a party should be
expected to respond to discovery requests at
its own expense if it maintained electronic data
for the purpose of utilizing it in connection with
current business activities. 129 On the other
hand, the Rowe court found that when a party
retains information only for emergency
purposes or because it neglected to discard it,
cost-shifting would be warranted.13 ° Therefore,
the Rowe court held that cost-shifting was
131
reasonable with respect to the back-up tapes.

e. Benefit to the Parties
If the responding party benefits from
the production of the materials requested, a
court will find less of a reason to justify shifting
costs to the requesting party. 132 The benefit
could either be collateral if, for example, the
requested information would be useful in the
regular activities of the business, or the
responding party could benefit in litigation
133
from the review of the requested materials.
In this case, the Rowe court found that neither
benefit was present because the requested emails were not relevant to any issue on which

330
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the defendants bore the burden of proof, nor
would the e-mails have any business value to
134
them; thus, cost-shifting was appropriate.

f. Total Costs
If the total cost of the requested
discovery is not substantial, a court will be
extremely hesitant to disregard the general
presumption that the responding party should
bear the cost of discovery.135 As each defendant
projected that plaintiffs' discovery requests
could entail over $150,000 in cost, the Rowe
court held that the magnitude of the expense
36
favored cost-shifting.1

. Ability to Control
osts

B.
Rowe Reconsidered:
Zubulake v. UBS Warburg LLC
Rowe's eight-factor test subsequently
became the standard that courts universally
applied to resolve electronic discovery
disputes. 142 Although Rowe was an influential
and improved response to the problem of costshifting, it nonetheless drew criticism.143 Critics
of Rowe argued that the judgment weighed
heavily in favor of cost-shifting. 144 The
Zubulake court argued that: (1) "the Rowe test
is incomplete;" (2) "courts have given equal
weight to all of the factors, when certain factors
should predominate;" and (3) "courts applying
the Rowe test have not always developed a full
factual record."' 1 45 The Zubulake opinion
compelled a fundamental change in the

Where the discovery process can be
incremental, a
court generally
finds that it is
"The Zubulake court held that
more efficient
cost-shifting should be considered
to "place the
burden on the
only when electronic discovery imparty that will
decide
how
poses an "undue burden or exexpansive the
pense" on the responding party."
discovery will
13
7
be."
The
Rowe
court
argued that the
plaintiffs were in a better position "to calibrate approach that attorneys, litigants and the courts
their discovery based on the information must take to electronic discovery.
obtained from [an] initial sampling" and could
The Zubulake court set forth a three-step
thus decide to what extent further searches of analysis for disputes involving the scope and
38
the e-mails would be justified.
cost of electronic discovery. 146 First, the court
must thoroughly understand the responding
h.
The
Parties' party's computer system, both with regard to
Resources
active and stored data.147 For data kept in an
The Rowe court noted that all parties to accessible format, the general principle by
the litigation had sufficient resources to conduct which the responding party pays for
discovery.'39 It noted, however, that weighing production applies.148
Where the data
the parties' resources is not simply determining requested is inaccessible, the court should
which party has more resources because consider cost-shifting. 149 Secondly, the court
sometimes "the cost, even if modest in absolute needs to determine what data might be found
terms, might outstrip the resources of one of on the inaccessible media. 150 The Zubulake
the parties, justifying an allocation of those court reasoned that a sampling approach is
40
expenses to the other."'1
sensible in most cases.' Finally, the third step
Based on a consideration of the eight in the analysis is for the court to apply a seven
2
factors previously discussed, the court in Rowe factor cost-shifting test, modified from Rowe.1
held that the costs of discovery should be
14
shifted to the plaintiffs. '
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1. Should Cost-Shifting Be time-consuming. 163
Erased, fragmented
Considered?

or damaged data:
The Zubulake court held that cost- This data has usually been deleted by a
shifting should be considered only when computer user, but may still exist somewhere
electronic discovery imposes an "undue burden on the free space of the computer until it is
or expense" on the responding party.153 The overwritten by new data.' 64 Access this type of
Zubulake court further held that an undue data requires significant processing.165
burden or expense does not arise simply The Zubulake court held that the first three
b e c a u s e
electronic
"if the discovery request includes
evidence
is
15 4
involved.
inaccessible data, Zubulake
Rather, finding
an
undue
recommends that a 'sampling'
burden turns
approach should be used to
primarily on
whether
the
determine
what
kinds of
information is
kept
in an
reside
on the)
(documents
accessible or
inaccessible media:'
inaccessible
format, as the
court reasoned that such a distinction would categories are considered accessible data, while
66
correspond closely to the expense of the latter two are inaccessible.
production.'55
2. Data Sampling
Noting that the accessibility of data
If the discovery request includes
usually depends on the media on which the
data is stored, the court recognized five inaccessible data, Zubulake recommends a
categories of stored data, ranging from the most 'sampling' approach to determine what kinds
accessible to least accessible for purposes of of documents reside on the inaccessible
156
media. 167 In Zubulake, a sampling approach
electronic discovery:
Active, online data: This data is available resulted in an order to restore and search data
68
for access as it is created and stored. One from five backup tapes out of 94 available.
The Zubulake court reasoned that a sampling
example is the hard drive of a computer.5 7
Near-line data: This data would usually of the data on these five tapes would provide a
be stored on removable media, with multiple factual basis on which to apply a cost-shifting
read/write devices used to store and retrieve analysis and would avoid guesswork. 169 A
records. 15 An example would be an optical producing party may find that relevant data
159
exists on the sampled backup tapes, which
disk.
Offline storage/archives: This type of would require the court to move on to the next
data, generally labeled and stored away, is step in the cost-shifting analysis.170 The
traditionally used for disaster recovery or for sampling will also provide tangible evidence
records that have a minimal likelihood of of the time and cost that will be required to
1 60
restore the backup tapes.1 71 Conversely,
retrieval.
Backup tapes: Data stored on backup sampling can be an effective shield when the
tapes is difficult to access because it is not requesting party seeks to cripple its opponent
organized for retrieval of individual files or with an overly broad electronic discovery
1 72
documents. 161 "The organization of the data request.
mirrors the computer's structure, not the
62
3. A Modification of Rowe: A
human records management structure."
New Seven-Factor Test
the
data
is
typically
compressed,
Additionally,
In the third step of the cost-shifting analysis,
which makes restoration more expensive and
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the
court
modified the
eight factor test
set forth in
Rowe. 173
The
court hoped to
rework the test
so that costshifting would
not be favored
as it was under
1 74
the old test.
The modified
test included the following seven factors:
1. The extent to which the request is
specifically tailored to discover relevant
information;
2. The availability of such information
from other sources;
3. The total cost of production, compared
to the amount in controversy;
4. The total cost of production, compared
to the resources available to each party;
5. The relative ability of each party to
control costs and its incentive to do so;
6. The importance of the issues at stake in
the litigation; and
7. The relative benefit to the parties of
obtaining the information. 175
The Zubulake court stressed that all
factors should not be weighed equally. 176
Instead, the court explained that the central
question is whether "the request impose[s] an
'undue burden or expense' on the responding
party[.] Put another way, how important is the
sought-after evidence in comparison to the cost
of production?" 77
With this consideration in mind, the
Zubulake court stated that the first two factors,
comprising a marginal utility test, are the most
important. 78 The second part of the analysis
should consider factors three, four, and five in
making a determination of expense and relative
ability to bear the burden of the expense. 179
According to the court, the sixth factor stands
alone and has the potential to predominate over
the other factors, but will rarely come into
play.180 For example, the sixth factor will come
into play in a situation where the case has the
potential for broad public impact. 81 Finally,
the seventh factor was deemed the least
important due to the general presumption that

"Zubulake does not end the

debate over electronic
discovery cost-shifting:'

the requesting party typically benefits from the
response to a discovery request. 182

III. Recommendations
As the law and business worlds
continue to adjust to the ever increasing role of
technology, the case law will persistently face
issues related to the discovery of electronic
information. Currently, conflicting schools of
thought exist regarding the cost allocation of
discovery
of
electronically
stored
183
information.
Several scholars opine that the
discovery rules should remain as they are and
that courts should continue to construe them
broadly.1 4 These scholars also typically support
a strict application of the general rule that the
producing party should bear the burden of
discovery costs, even if electronically stored
information is involved. 85 Preceding portions
of this Note, however, suggest that such an
approach can create severe problems in
litigation and also presents a possible means of
discovery abuse.1 86
Other scholars have suggested that
changes to the current process of discovering
electronically stored information are necessary.
Many believe that the current discovery rules
do not provide enough guidance to the
litigating parties or to the judiciary.187 These
scholars suggest that changes to the discovery
rules should address the issues and risks
inherent in the nature of electronic data
discovery.1 88
Any changes to the Federal Rules of
Civil Procedure with regard to the allocation
of costs of electronically stored data would also
require litigants to address potential problems
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at the earliest stage of litigation rather than
waiting until an issue arose. All too often,
litigants are unaware of the scope of
discoverable
electronic
information.
Additionally, parties might be unaware of how
much electronic data they have stored and/or
the exact content of their files and backup tapes.
Litigants who meet in the early stages of
litigation will be better equipped to get their
files in order, to determine what procedures
they may need to comply with potential
requests for electronically stored information,
and to estimate the likely costs associated with
18 9
producing the requested data.

A. Zubulake's Impact
Zubulake immediately impacted the
application and perception of the Federal Rules
of Civil Procedure by courts and litigants that
were engaged in the debate over the Rules'
adequacy in providing guidance over electronic
discovery cost-shifting disputes. 9 Not only
does Zubulake validate the idea that the Rules
are as pertinent to electronic discovery as to
paper discovery, but it also influences the
application of the Rules by interpreting them
in light of the distinctions between electronic
evidence and paper evidence. 191
Despite its successes, Zubulake does not
end the debate over electronic discovery costshifting. Though the decision by the Southern
District of New York provides guidance to other
courts around the country facing similar cost
allocation disputes, Zubulake is not binding;
other courts are free to come up with their own
tests.1 92 Courts and litigants would be better
served by amendments to the Federal Rules of
Civil Procedure that could provide uniformity
and prevent forum shopping that might occur
due to different cost-shifting tests being applied
in different jurisdictions.

B. Amending the Federal
Rules of Civil Procedure
Amendments to the Federal Rules of
Civil Procedure would provide a workable
solution because such amendments would
provide courts with specific guidelines to
consider when presented with electronic data
cost-allocation decisions. 93 The spirited
discussion of electronic discovery in case law
has led the Civil Rules Advisory Committee to
Spring 2005

focus on considered amendments to the Federal
Rules to address discovery of electronically
194
stored information.
The minutes of the Committee's May
2003 meeting shed some light on the issues that
the draft rules may address. 195 Specifically, the
Committee considered seven areas "as the most
promising topics to consider for draft rule
provisions. " 196 The first area involves requiring
the litigants to confer about any possible
electronic discovery at the commencement of
action, for example at the Rule 26
conference. 97 A second area calls for revisions
to Rule 26(a)(1) to compel disclosure regarding
the parties' computer systems. 198 The third area
would require clarification about the definition
of a "document," specifically considering
whether it includes deleted information and
backup tapes.' 99 The fourth area deals with
the production of electronic documents, and
tackles questions such as whether appropriate
software must be provided by one of the parties
and how to produce a database. 20 0 In the fifth
area, the Committee considered whether
"heroic efforts" should be required to retrieve
electronically stored information.2 ' The sixth
area addresses protections that are needed to
ensure that privileged documents are not
inadvertently produced along with other
electronic documents. 20 2 Finally, the seventh
area of concern considers creating a "safe
20
harbor" rule.

3

IV. Conclusion
This Note makes it clear that the
allocation of electronic data discovery costs is
still a major issue with which courts grapple
regularly. At the outset, courts faced difficulties
because the Federal Rules of Civil Procedure
are incredibly broad and do not always provide
clear guidance. Further problems stem from
the fact that courts and the judiciary were
initially ill equipped to deal with the technical
aspects of electronic discovery. Judges did not
possess a practical understanding of the
electronic information and communication
systems that individuals and corporations were
utilizing on a day-to- day basis. These factors
led courts to be inconsistent in their resolution
of cost allocation problems in various early
cases. More recently, however, courts seem to
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be gaining a greater appreciation for
technological advances and the practical impact
they have had on the discovery process.
Still, there is no unique solution to the
costly problems associated with electronic data
discovery allocation decisions. Amendments
to the Federal Rules of Civil Procedure are
favorable because they would provide much
needed guidance to courts faced with cost
allocation issues regarding electronic discovery.
Additionally, amendments to the Rules
requiring parties to address electronic data
discovery requests at the onset of litigation
would be useful. Such requirements ensure
that the parties would be better prepared and
informed about the possibility of electronic
discovery requests in their suits. If the issues
are brought to the forefront immediately and
the parties are well informed, this also facilitates
a greater likelihood that the parties can reach
an agreement concerning cost allocation
without having to resort to the courts for a
°
solution.
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